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1. Introduction
The Commission on Traditional Leadership Disputes (Commission) that was 

established in 2004, commonly known as Nhlapho Commission investigated the 

claim for the restoration of the Kingship of Vhavenda. The claim was lodged by the 

following persons:
(a) the Vhavenda kingship as a whole under the leadership of Vhangona claimed by 

Tshidziwelele Azwidowi Nephawe;1

(b) the Vhavenda kingship as a whole under the leadership of the house of 
Mphephu Ramabulana claimed by Toni Peter Mphephu Ramabulana; and

(c) the Vhavenda kingship as a whole under the leadership of the house of Ravhura 
claimed by Azwianewi David Mutshinyalo Ravhura.

The Commission further heard the application for new kingships within the Vhavenda 
Community as follows:

(a) Midiyavhathu Prince Kennedy Tshivhase claimed the Tshivhase kingship, which 
is a section of the Vhavenda traditional community; and

1 Report of the Commission on Traditional Leadership Disputes and Claims: Department of Traditional Affairs, 
2009.

1



(b) Phaswana Musiwa Michael Mphaphuli claimed the Mphaphuli kingship, which is 

a section of the Vhavenda traditional community.

The Commission 2 investigated the claims by all the above and resolved as follows:

a. The claim for the restoration of Vhangona kingship by Azwidowii Tshidziwelele 

Nephawe on behalf of Vhangona was unsuccessful.

b. The claim for the restoration of kingship of Vhavenda as a whole by Aaron 

Fulufelo Nedzingahe on behalf of the house of Rhavhura was unsuccessful.

c. The claim for the recognition of the Tshivhase kingship by Midiyavhathu Prince 

Kennedy Tshivhase was unsuccessful;

d. The claim for the recognition of the Mphaphuli kingship by Gordon Mphaphuli 
was unsuccessful; and

e. The claim for the restoration of the kingship of Vhavenda as a whole by Toni Peter 

Mphephu-Ramabulana was successful.

B. Background
The matter between Princess Masindi Clementine Mphephu has been going on for a 

long time. The matter emanated after the recognition of Toni Peter Mphephu and the 

subsequent Interdict of the function to inaugurate him.

The matter was initially heard by the Thohoyandou High Court and ultimately 
appealed to the Supreme Court of Appeal (SCA).2 The SCA ruled that:

1. The appeal is upheld with no order as to costs.
2. The matter is referred back to the Limpopo Division of the High Court,

Thohoyandou for further adjudication on the merits before another judge.

3. The order of the High Court is set aside and replaced with the following:

a. It is declared that the decision of the eighth respondent (Mphephu- 
Ramabulana Royal Family Council) of 14 August 2010 to identify the first 

respondent (Toni Peter Mphephu-Ramabulana) as a suitable person to be 

appointed as the King of the Vhavenda Traditional Community is unlawful, 
unconstitutional and invalid and is reviewed and set aside.

b. It is declared that the decision of the second respondent (President of 
RSA) dated 14 September 2012 to recognise the first respondent as the 
King of the Vhavenda Traditional Community published in Traditional

2 Judgment: Masindi Clementine Mphephu V Regent Toni Peter Mphephu-Ramabulana & 07 others: SCA Case 
No 773/2012: Ref: 948/17.
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Leadership and Governance Framework Act, 2003 (Act No 41 of 2003),: 

Recognition of Mr. Toni Peter Mphephu (Ramabulane) as King of 

Vhavenda Community GNR 766, GG, 35705, 21 September 2012 is 

unlawful, unconstitutional and invalid and is reviewed and set aside.

c. It declared that the decision of the eighth respondent to identify, and that 

of the second respondent to recognise the first respondent as King of 

Vhavenda are based on a criteria that promotes gender discrimination, 

are reviewed and set aside in that the discrimination impedes compliance 

with the provisions of s2A(4)(c) of the Traditional Leadership and 

Governance Framework Amendment Act, (Act No 23 of 2009) to 

progressively advance gender representation in the succession to the 
position of King or Queen of Vhavenda.

d. The second and the fourth respondents are directed to refer the following 

issues of customary laws and custom to the fifth and sixth respondents 

respectively for opinion and advice to be submitted to the High Court:

i. What measures are in place, or have to be in place, for the 
adaptation and transformation of the principle of primogeniture by 

the traditional communities within the context of s 2A(4)(c) of the 

Traditional Leadership and Governance Framework Amendment Act, 

2009;

ii. Whether a child born before the parent is recognised as a traditional 

leader, qualifies to be the successor of the parent to that position of 

traditional leadership; and
iii. Whether in the Vhavenda custom, the Ndumi qualifies to be 

identified and recognised as a successor to a position of traditional 

leadership.
4. The cost order is costs in the cause.

5. The withdrawal of the certificate of recognition of the first respondent as King 
of Vhavenda, shall be stayed pending the final determination of the 

proceedings.
The matter was heard by the Supreme Court of Appeal on 30 November 2018. and 

the Judgement delivered/handed down on 12 April 2019. The SCA in paragraph 44 

of the Judgment put questions to both the National House of Traditional Leaders and 

the Limpopo Provincial House of Traditional Leaders to submit responses as an 
advice to the High Court in Limpopo. The questions asked are as follows:
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a) What measures have to be taken for the adaptation and transformation the 

principle of primogeniture by the traditional communities within the contexts of 

section 2A(4)(c) of the amended Act; Traditional Leadership and Governance 

Framework Amendment Act, 2009);

b) Whether a child born before the parent is recognised as a traditional leader, 

qualifies to be the successor of the parent to that position of traditional 

leadership; and

c) Whether in the Vhavenda custom, the Ndumi qualifies to be identified and 

recognised as a successor to a position of traditional leadership.

The SCA directed that the responses to the questions must then be placed before 

the High Court as part of the evidence in the adjudication of the merits. Therefore, 

the National House of Traditional Leaders together with the Limpopo Provincial 

House of Traditional Leaders, have the said responsibility to compile a document 

and place it before the High Court as mandated.

The two Houses of Traditional leaders as per paragraph 44 of the Judgement, are 

required to advise the President and the Premier on customary law and customs. 

The SCA resolved that in the absence of the Commission on Traditional Leadership 

Disputes and Claims, the Houses of Traditional Leaders serve the said purpose in 

terms of sections 9(3)(a) and 11(3)(a) of the Framework Act. It is based on the above 
that the matter is referred to the two houses of traditional leaders to advise the High 

Court accordingly. Before the Houses deal or respond to the questions by the 

Supreme Court of Appeal, we need to firstly provide the process of the royal family 

meeting. It is indicated below how the royal family is called and proceed on the 

identification of Khosikhulu/Khosi as follows:

PROCESS OF CALLING A ROYAL FAMILY MEETING FOR THE 

IDENTIFICATION OF KHOSI OR KING

i. Ndumi and Khadzi are installed with Khosi to assist him in the administration 
of the affairs of the traditional community.

ii. The Ndumi remains responsible for the administration of the affairs of the 
traditional community after the death of the and also act khosi as the 
Chairperson of the Royal Family.

iii. The Ndumi and Khadzi agree on a date to hold a Royal Family members’ 
meeting for the identification of a successor.
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'iv. The royal family members consist of Ndumi, Khadzi, Vhavenda, Vhomakhadzi 
and Makhotsimunene.

v. The Ndumi and Khadzi may draw the agenda of the meeting and invite all the 
inner cycle Royal Family members to attend.

vi. During the day of the meeting, the Ndumi will be Chairperson and will be the 
one to explain the purpose of the meeting.

vii. Royal family members will sign the roll call and apologies tendered must be 
recorded.

viii. One member of the Royal family members takes the minutes of the 
proceedings

ix. After the purpose of the meeting by the Chair, the Khadzi is given a chance to 
identify who the successor will be, who should be the first born son of the 
Dzekiso wife. If the deceased had more than one wife their order of their 
marriages and seniority are discussed.

x. Royal family members should reach consensus on the identified future Khosi 
by the Khadzi.

xi. An appreciation letter together with the minutes of the meeting is forwarded to 
government.

xti. The Anthropological Section of the relevant government department must 
identify a date to meet the royal family members to draw a family tree, which 
will be attached to the application letter to be forwarded to the Office of the 
Premier through the Office of the COGHSTA MEC.

xiii. Thereafter the application is forwarded to the Premier for recognition of the 
Khosi, and in case of the King or Queen to the Presidency.

xiv. On the day of announcement and or reveal of the new Khosi or King, (since 
the same process is followed) the new Ndumi, new Khadzi and new Khosi are 
placed under one blanket and are revealed to the community.

The following are the questions asked by the SCA for advice:

a) What measures have to be taken for the adaptation and transformation the 
principle of primogeniture by the traditional communities within the 
context of section 2A(4)(c) of the amended Act; Traditional Leadership and 
Governance Framework Amendment Act, 2009)

The National House of Traditional Leaders is required in terms of section 11 of 
the National House of Traditional Leaders Act, 2009 (Act No 22 of 2009) to:

1(a) co-operate with the provincial houses of traditional leaders to promote:-

(viii) the transformation and adaptation of customary law and customs so as 
to comply with the provisions of the Bill of Rights in the Constitution, in 
particular by-

(aa) preventing unfair discrimination 

(bb) promoting equality; and

5



(cc) seeking to progressively advance gender representation in the 
succession to traditional leadership position,

The challenge that the NHTL and the institution is facing is to quantify the 
principle of (male) primogeniture. Primogeniture is defined as:
"The status of being the firstborn child among several children of the same 
parents. A rule of inheritance at Common Law through which the oldest male 
child has the right to succeed to the estate of an ancestor to the exclusion of 
younger siblings, both male and female, as well as other relatives’3. Further 
definition of primogeniture is “The state of being first born the eldest. Formerly 
primogeniture gave a title in cases of descent to the oldest son in preference to 
the other children; this unjust distinction has been generally abolished in the 
United States”4

As part of the initiative from the National House to ensure that royal families and 
traditional leaders understand and start to implement the provisions of the 
Constitution and of this Act, it embarked on the following:

A. In 2010, the Department of Traditional Affairs (DTA) and the NHTL conducted 
workshops to traditional leaders in all provinces about legislation impacting on 
traditional leadership. One of the chapters in the training manual was the Bill 
of Rights and the equality clause. They were requested to improve their 
customary law of succession to be in line with the Bill of Rights.5 The example 
set at the time was the case of the Valoyi royal family commonly known as 
Nwamitwa case, Case CCT 03/07 and [2008] ZACC 9.6 Traditional leaders 
were requested to learn from the judgment that they must adapt their 
customary law of succession accordingly.

B. The judgment in the Valoyi matter in paragraph [49] states that “To sum up: 
where there is a dispute over the legal position under customary law, a court 
must consider both the traditions and the present practice of the community. If 
development happens within the community, the court must strive to recognise 
and give effect to that development, to the extent consistent with adequately 
upholding the protection of rights. In addition, the imperative of section 39(2) 
must be acted on when necessary, and deference should be paid to the 
development by a

3. West Enclopedia of American Law, edition 2. Copyright 2000 The Gale Group, INC’. All Rights reserved.

4. A Law Dictionary, adapted to the Constitution and Laws of the United States , John Bouvier. Published.

5. Training Manual on Legislation impacting on Traditional Leadership: 2010 Department of Traditional Affairs.

6. Shilubane and Others v Nwamitwa Case CCT 3/07/1: Constitutional Court of South Africa, 4 June 2008.
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customary community of its own laws and customs where this is possible, consistent 
with the continuing effective operation of the law. With that, / turn to the enquiry into 
the legal position in the present case”. The above observations by the Courts are 
very important in order to ensure that the Houses of Traditional Leaders and the 
entire institution has the same understanding.

The observation by the Court in the Nwamitwa matter rimes very well with the 
improvement of customary law of the Vhavenda kingship. The Vhavenda royal family 
and the community at large accepted Makhadzi Phophi as an Acting Paramount 
Chief for a long period of time. 7 Therefore, the Vhavenda customary law of 
succession had already been changed to accommodate women. Ms Phophi 
Mphephu (Makhadzi) was recognized as a regent. The recognition of a female in a 
position of traditional leadership whether on acting, regency or otherwise is an 
indication of gender equality acceptance by the royal family. It is therefore the view 
of the two Houses of traditional leaders that the matter of gender equality was 
accepted when Phophi was appointed a regent and therefore, there should not be a 
debate on the matter of female traditional leadership in the Vhavenda kingship.

C. In 2017, the National House of Traditional Leaders entered into an Moll with the 
University of Cape Town specifically to research and suggest improvement on 
customary marriages.8 The research established that government must ensure the 
principles of gender equality in the areas of marriage, divorce and succession are 
adhered to. Most of the rural women were relying on traditional leaders to advise and 
guide them and they did not know their rights in such marriages. The same was 
communicated to all provincial houses through the members of the National House 
who are representing provincial houses that they must start to educate their 
communities on the equality clause in the Constitution as well as to empower women 
on their rights in customary marriages.

D. In 2016, the National House of Traditional Leaders became a friend of the Court 
in the ukuthwala matter heard in Cape Town High Court. In the matter, the NHTL 
advised the Court about the processes of ukuthwala which were not as per the 
accused’s claims. The position of the NHTL was that ukuthwala can only be effected 
if an agreement was reached between the two parties and that no one should be 
forced. The Court agreed with the advice from the NHTL, found the accused guilty 
and sentenced him accordingly.

7. Vhavenda History:https://lounde.co,za/venda kingship.

8. Reform of customary marriage, divorce and succession in South Africa: Living Customary Law and Social Realities: 

Chuma Himonga and Elena Moore: University of Cape Town.
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E. The NHTL as one of its program on women empowerment for the year 2019/20 
Financial Year, are empowering women on their rights in the Constitution with more 
emphasis on the role of female senior traditional leaders. The equality and 
recognition of female senior traditional leaders by the royal families and fellow 
traditional leaders is critical and is one item that is always being part of the 
empowerment.9

F. The second program of the NHTL in 2019/20 Financial Year is to ensure that 
traditional leaders under forty years recognize the importance of equality and fight 
gender and domestic violence as well as raising children with the intention of treating 
each child as an equal rather than a boy child be raised as superior than a girl 
child.10

G. Many traditional leadership positions have been held by females. Most female 
traditional leaders though acting, but are accepted by the rest of the communities. 
For example, in the recent past, the Kingship of Bakoena in the Free State was 
presided over by Queen Mathokoana Mopeli, and historically Queen Mantatise of the 
Batlokwa was the Head.11 Another example is the Batlokwa of Sedumedi where the 
current Head is a female. The current Queen of amaRharhabe in Eastern Cape, 
Queen Noloyiso is a female and she is very much respected.

The institution has adapted very well with the provisions of the equality clause in the 
Constitution. Females are allowed to preside over traditional leadership structures in 
all communities. The above are but few examples that the National House of 
Traditional Leaders has embarked upon to change them and be in line with the 
Constitution. The gender does not necessarily govern the community, those people 
next to the King/Queen are the ones governing the community. Those who are 
responsible for certain duties will continue rendering such irrespective of who is 
holding a position,

b) Whether a child born before the parent is recognized as a traditional 
leader, qualifies to be the successor of the parent to that position of 
traditional leadership and

In this regard, the customary law of the Vhavenda is basically the same as that of 
most communities. Although it is generally based on the principles of primogeniture, 
it will not be correct to say that it is rigidly based on the principles of male 
primogeniture because Makhadzi Phophi was once an Acting Queen within the 
VhaVenda community and was accepted.

The basic rule that cannot be overlooked in the custom of Vhavenda is that the 
successor must be born from a Dzekiso wife. It is an acceptable practice that the 
royal family should identify a family where the Dzekiso wife will come from. The 
identified girl would be taught the behavioral requirements of an official wife/dzekiso 
wife. In this regard, Fhulufelo was identified as such and was made to visit the royal 
family so that

9. National House of Traditional Leaders Strategic Plan, 2019-2020 Financial Year: Department of Traditional Affairs.

10. National House of Traditional Leaders Strategic Plan, 2019-2020 Financial Year: Department of Traditional Affairs.

11. Batlokwa ba Sedumedi in the North West.
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the heir apparent may develop feelings for her and get used to her. This is a proper 
way of an arranged marriage, which often result in a consented marriage based on 
love that has developed between the two persons.12 The royal family decided to 
qualify their wish by sending a delegation led by Makhadzi Phophi to start the 
process of negotiations for Lobola and dowry to the identified family. In this regard, 
Fhulufelo Mphephu was identified as the potential Dzekiso wife. She was therefore 
prepared, according to the custom and ultimately all relevant rituals were done. 
During the celebration, the Mphephu family through the mouth of Makhadzi Phophi 
indicated that Fhulufelo would be the Dzekiso wife to Dimbanyika. After the 
celebration of the wedding, indeed Fhulufelo was taken into the Pfamo (the Great 
House).

As indicated early, a potential successor is the one born from the Dzekiso wife. It is 
only normal that the children of the Dzekiso wife the late Dimbaytka should be 
considered. The affidavit presented by Mulatendzi indicated that Princess Masindi 
was born from the Dzekiso wife after marriage and she was raised from the Great 
House.

Emanating from the knowledge of culture and custom from both Houses of the 
Traditional Leaders, a child born from the Dzekiso wife is the one who qualifies to 
succeed. The qualification should not be based on when was the potential successor 
was born, but is the successor born from the Dzekiso wife. The simple interpretation 
of this custom and the fact that Fhulufelo in her visit to the royal house and as per 
the wishes of the father in law, the two children fell in love and Princess Masindi was 
conceived, her mother was married as a Dzekiso wife as per the wishes of the royal 
family.

c) Whether in the Vhavenda custom, the Ndumi qualifies to be identified and 
recognized as a successor to a position of traditional leadership

The Ndumi is described as a male person appointed by the royal family as one of the 
assistants to the reigning King or Queen. Others describe Ndumi as a Deputy to the 
reigning traditional leader. The Ndumi is nominated from one of the Houses of the 
late Traditional Leader (not a womb brother) but it may be children from the younger 
brothers of the late traditional leader, and not the reigning one.

The House from whom the Ndumi comes from is basically disqualified to succeed in 
the position of traditional leader. One of the critical function of the Ndumi is to act in 
the position of a traditional leader whilst the proper incumbent is either young or 
some issues are still being attended to that prevents the royal family to appoint a 
traditional leader. In this regard, the current King Toni Peter Mphephu-Ramabulana 
was appointed Ndumi of his late half-brother Tshimangazo Dimbayika Elias 
Mphephu. His appointment as Ndumi, automatically disqualified him from 
succeeding in a position of traditional leadership.

The traditional leader concerned is unveiled with two more people who will always be 
the guardians of that traditional leadership. Should the traditional leader pass on,

12. Affidavit by Mulatedzi Annab Ramese in the matter between Masindi Clementine Mphephu and Others v Regent Toni Peter 

Mphephu-Ramabulana and others Case No 773/12 Limpopo Local Division, Thohoyandou.
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either the Khadzi or Ndumi who were unveiled with the traditional leader may act in 
the position of traditional leader. Neither of the two may be recognized as a 
permanent traditional leader.

END

Chairperson: NHTL Chairperson: LHTL

Date: 3©he>[2©V? Date:
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